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CURRENT TOPICS 


Stock Exchange: Solicitors’ Commission 


THE Council of the Stock Exchange on 1st December 
proposed amendments in the Stock Exchange rules which, 
if confirmed, will have the effect of excluding inter alia 
solicitors from the category of commission-sharing agents on 
and after Ist January, 1949. This is to be effected by closing 
the present registers of agents at the end of 1948. The 
proposed new general register would exclude banks, companies, 
firms and persons unable to satisfy the Council that they are 
not, as members of a professional body, or as carrying on a 
business of a character similar to that carried on by members 
of a professional body, in a position to charge for their services 
in connectior: with Stock Exchange business. This, it may 
be noted, would also exclude the trustee departments of 
banks and insurance companies, though banks as such will, 
it is proposed, be retained on a special register. 


Unfair Discrimination 

PRACTITIONERS may well feel that this special treatment 
of the banks smacks of unfair discrimination, for while at 
present commission-sharing enables solicitors to carry out 
investment business for clients without special charge, the 
new proposals would necessarily involve the making of a 
charge for such services. Since the banks would remain 
in a position to transact such business without charge to the 
client, the results would clearly be detrimental to the pro- 
fession. It may also be observed that should the service 
at present performed by solicitors be diverted through the 
banks, brokers would be called upon to pay commission at 
the 334 per cent. rate applicable to banks in place of the 
25 per cent. rate now payable to solicitors, and it is therefore 
difficult to see how the interests of the Stock Exchange are 
served by the proposals. We understand that jthe Council 
of The Law Society have taken the matter up with the Stock 
Exchange Council, and it is to be hoped that as a result the 
position will be reconsidered. 


The Law Reform (Personal Injuries) Bill 

THE text of the Law Reform (Personal Injuries) Bill, which 
the Lorp CHANCELLOR introduced in the House of Lords last 
week, was published on 26th November. It is the result of a 
report by a departmental committee under the chairmanship 
of Sir WALTER MONCKTON, K.C., which considered alternative 
remedies, and it has a special relation to the fact that the 
National Insurance (Industrial Injuries) Act, 1946, will 
fundamentally change the law relating to the compensation 
of employed persons for injuries caused in their employment. 
It contains proposals to abolish the defence of common 
employment. and to repeal the Employers’ Liability Act, 
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1880, which was passed to mitigate the severity of that 
doctrine. It also provides that, in an action for damages 
based on breach of statutory duty, a person shall not be 
liable if it is shown that it was not reasonably practicable 
to avoid or prevent the breach. The important clause in 
relation to alternative remedies is cl. 3, which provides that 
in an action for damages for personal injuries (including 
any such action arising out of a contract) there shall be taken 
into account in assessing damages, against any sustained 
or prospective loss of earnings or profits to the injured person, 
“one-half of the value of any rights which have accrued or 
probably will accrue to him therefrom in respect of industrial 
injury benefit, industrial disablement benefit or sickness 
benefit for the five years beginning with the time when the 
cause of action accrued.” In assessing damages under the 
Fatal Accidents Act, 1846, or the Carriage by Air Act, 1932, 
any right of benefit resulting from death is not to be taken 
into account. The Act is to bind the Crown. 


The Incorporated Law Society of Liverpool 

THE PRESIDENT of the Incorporated Law Socicty of Liver- 
pool, in the course of his address at the 120th annual general 
meeting of the society on 25th November, said that lawyers, 
trained by education and temperament to a strong sense of 
law, order and reasoned discipline, have a great part to play 
in assisting national recovery and a return to better times. 
Reviewing the local events of the year, he said that the opening 
of the new library and offices of the Society illustrated the 
spirit of resurgence which showed how the law and lawyers 
can rise phoenix-like out of the ashes of seeming disaster. 
In his year of office, he said, he had had the honour of joining 
with leaders of the Bar in welcoming to the Liverpool County 
Court His Honour Judge FRASER Harrison, to the Magis- 
trates’ Court Mr. ARTHUR MCFARLAND as stipendiary, and 
to the High Court and County Court Registries Mr. J. 
GRAEME BrySON as joint registrar. With reference to the 
resolution passed at the last annual general meeting of The 
Law Society for the setting up of a new committee of twelve, 
of which seven should be ‘‘non-council’’ members, he said 
that at a meeting of the Associated Provincial Law Societies, 
held on 24th October last, four candidates were adopted 
on a geographical basis, viz., north, south, east and west. 
A poll was to be taken at a special general meeting of The 
Law Society on 27th November for the purpose of electing 
seven non-council members of the new committee. 


Legal Aid in Manchester and Salford 
AFTER reading the annual report for 1946-47 of the 
Manchester and Salford Poor Man’s Lawyer Association, 
one can have little doubt of the abundant and meritorious 
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achievement of the Association. It is gratifying to observe 
that its committee mainly consists of the President and Vice- 
President of the Manchester Law Society and appointees of 
the Society. It conducts its work through five branches, 
which together had a total of 3,858 applications for advice 
during 1946-47 as compared with 3,452 in the previous year. 
The proportion of matrimonial and family cases rose from 
31 per cent. in 1939 to 46 per cent. in 1945-46 and 49 per cent. 
in 1946-47. Landlord and tenant cases remained constant at 
12 pe: cent. Besides bringing about reconciliations without 
any of the machinery for doing so, the Association also takes the 
view that “the poor man’s lawyer should perform exactly 
the same function of advising in the best interests of the 
applicant as counsel or solicitors advising clients in the 
ordinary way,’”’ and such advice does on occasions lead to 
reconciliation. Another point of importance in the report 
is that nothing further has been heard from The Law Society 
about their plans to ensure that the claims of those already 
engaged in whole-time legal aid work to be considered for 
suitable posts under the Rushcliffe scheme are not overlooked. 
The report concludes by saying that it is not known how soon 
the Rushcliffe scheme will come into actual operation, nor 
if there will be any place in that scheme for a voluntary 
organisation, and, therefore, the coming year may be the 
Association’s last. 


The Denning Committee Recommendations 


THE report again focuses attention on the fact 
that there are a number of recommendations in the Final 
Report of the Denning Committee which, if carried out, 
would remedy hardships of which the Association has jtoo 
many examples. Examples, with the comments of the 
Association, merit quotation, as they are mainly concerned 
with maintenance, a subject which, in these days of high 
prices, is productive of much injustice and misery. They are : 
(a) the recommendation that magistrates’ courts should 
have power to make an interim order for maintenance until 
an order for maintenance is made by the Divorce Court; 
this would prevent a husband ousting the jurisdiction of the 
magistrates’ courts to make a maintenance order by instituting 
divorce proceedings; (b) the recommendation that a wife 
should not have a prima facie right to an order for security 
for her costs, as this can operate very unfairly against the 
husband ; (c) the recommendation that orders for alimony 
and maintenance should normally be enforceable by judgment 
summons in the county court ; (d) the recommendation that 
the High Court should be empowered to order a husband 
to pay maintenance up to any amount in suitable cases, without 
the necessity for proceedings for restitution of conjugal rights ; 
(ec) the recommendation that the maximum amount of main- 
tenance (£2 a week for wife and 10s. a week for each child 
under sixteen) which may be ordered by a magistrates’ court 
should be increased. : Those who are closely in touch with 
these grievances and sources of unhappiness may be forgiven 
if they consider that their urgency transcends that of other 
and more apparently political matters. 


Crime and Work 


LorpD JUSTICE WROTTESLEY’s letter to The Times of 
27th November was a good practical example of the sort of 
valuable contribution that lawyers can make to the present 
vital discussions on criminal matters arising out of the new 
Criminal Justice Bill, a contribution which, as Mr. J. D. 
CASSWELL, K.C, later suggested in his letter to The Times 
of 28th November, isanecessary one. Lord Justice Wrottesley 
wrote that he had had the opportunity for ten years to study 
crime and criminals, and to visit prisons, as a judge of the King’s 
Bench Division, and was now free from the traditional bond 
of silence, as he was no longer a judge of that division. From 


every prison governor whose prison he had visited he had 
received, in answer to his query as to what he would do to 
reform the prison service, the answer that he would pull 
down nine-tenths of the existing prisons, and substitute 
something like the barrack system, and give the prisoners 
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hard work in which they would take pride. The first reform 
was not possible yet, although something was being done in a 
humble way by means of huts in the prison precincts. Allowing 
prisoners to make munitions of war had given those in 
authority a great hold over criminals and had had a great effect 
on their redemption. This had ended with the war, and with 
rare exceptions such as honour parties working on farms, 
prisoners were again sewing mail bags by hand. “ What 
possible excuse can there be,’ Lord Justice Wrottesley asked, 
“for these men to be twiddling their thumbs in locked-up 
cells when they could be producing what the consumer needs, 
or even what the tradesman needs to carry on his trade ? ” 
It is impossible to imagine that anyone will disagree with 
this expression of opinion, or will not hope that action will 
be taken on a large scale to implement it. 


The Death Penalty 

WITHOUT wishing to steal the thunder of those pundits of 
Parliament, the Press and the Bar who have taken sides on 
the grave issue of capital punishment, it is possible to take a 
factual view of the present situation. On a theme which 
so easily evokes emotion, an unemotional attitude will more 
readily lead one to the truth of the matter than any amount 
of reiteration of sympathy either for murderer or for victim. 
The strains induced by two cataclysmic wars have pro- 
gressively loosened the restraints which bound the weaker 
and less civilised elements in society to obedience to the law. 
The result is more crime, more violence, more cynicism, and 
less respect for morality and law. In the end, this degenera- 
tion leads to a cheapening of the standards which make 
human life worth while, and a cheapening of human life 
itself. In olden times when crimes increased, Draconian 
legislators heavily increased the penalties for crime. Society 
directed its attention to the criminal, but in a somewhat 
vengeful spirit. To-day society still concerns itself primarily 
with the criminal, but with a reformatory rather than a 
deterrent aim. The point that seems to be worth making 
is that criminals constitute less and less a separate section of 
society, and whether one hangs them, flogs them, imprisons 
them or preaches to or is kind to them, will make little 
difference to the fate of a society which allows its respect for 
life and moral standards to deteriorate. If the death penalty 
is a contribution to this deterioration it should be abolished. 


Companies Act, 1947: Accounts Provisions 

CLOSE on the heels of the Companies Act (Commencement) 
Order, 1947 (ante, p. 641), comes the announcement by the 
PRESIDENT OF THE BOARD OF TRADE, in answer to a question 
in the Commons on 27th November, that the requirements of 
the new Companies Act relating to accounts will be brought 
into full operation on Ist July, 1948. Mr. Wilson did not 
define precisely which provisions are covered by this announce- 
ment, but presumably it was intended to refer mainly to 
ss. 12 to 25 inclusive and Scheds. I and II, relating to 
accounts, directors’ report and audit. Companies have, 
therefore, some seven months in which to adapt their 
accounting methods to comply with these important and 
complicated requirements. Many, indeed, have already 
taken steps to conform in anticipation of the coming into 
force of the accounts provisions. The Board of Trade have 
recently made it known that provisions of the Act not already 
in force or included with those which are to come into effect 
next July are not expected to be brought into operation 
until the projected consolidating Act is passed. Beyond the 
LorD CHANCELLOR’S expressed hope that the latter measure 
will be introduced in the present session there is at present 
no indication of when consolidation is likely to be achieved, 
but legal advisers of companies, no less than the business 
community, will earnestly hope that it is not long delayed. 


Loose Leaf Books 
In his address to members of the Institute of Secretaries 
on 16th October Sir ARTHUR FFORDE dealt with a point of 
some interest to solicitors arising out of s. 119 of the Companies 
Act, 1947. He said that that section recognised that loose-leaf 
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books were books, but adequate precautions must be taken 
against falsification and for facilitating its discovery. It 
seemed to him that the problem of a loose-leaf book must 
include the problem of preventing the substitution of a new 
page for an old one. ‘‘ Ought the pages of the book to be on 
special paper,”’ he asked, “‘ and ought the blank pages to be 
kept and accounted for? Ought every page to have a 
distinctive number from the day when it is first delivered 
tothecompany ? These are not questions for a lawyer, but for 
an institute such as this, and it is doubtful whether the mere 
practice of keeping the minute book and its sheets in the 
secretary's safe is an adequate protection against falsification.”’ 
Ultimately, of course, as Sir Arthur would no doubt agree, 
the question in an individual case may be one for a lawyer, 
in the sense that it may come before a court of law, as indeed 
it did some years ago, but it is important that an agreed 
standard of care should be maintained, and the suggestions of 
the Institute, set out in a footnote, are for that reason 
appended here. “ The Institute understands that members 
using loose-leaf minute books consider the following precau- 
tions are adequate: (i) The minute book should be provided 
with a lock which, for preference, should be on the spine of 
the book rather than on the covers, so as to permit reference 
to be made to the book without having to undo the lock. 
(ii) The key to the lock should be in the hands of the secretary 
or other responsible official. (iii) The loose-leaf pages should 
be numbered serially as inserted. (iv) The minutes should be 
serially numbered throughout the book and not in a separate 
series for each meeting. (v) The last page relating to each 
meeting should be signed by the chairman and all other pages 
initialled (or signed) by him.” 


Town and Country Planning Act: Delegation of 
Functions 

AN important step in anticipation of the “ appointed day ”’ 
under the Town and Country Planning Act, 1947—probably 
the Ist April, 1948, but in any case not before that date— 
has been taken by the Minister of Town and Country Planning. 
By the Town and Country Planning (Authorisation of 
Delegation) Regulations, 1947 (S.R. & O., 1947, No. 2499), 
made under s. 34 of the Act, county councils are enabled to 
delegate, subject to the Minister’s consent, any of their 
functions under Pt. III of the Act to county district councils 
within their area. Part III relates, it will be remembered, 
to the control of development and in particular to the grant 
of permission to develop land. In Circular No. 37, issued by 
the Ministry on 21st November, it is stated that the Minister 
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will be prepared to consider for approval delegation agreements 
which (a) give the county council sufficient control over 
development applications to ensure that the proposed 
development plan is not prejudiced ; (%) provide machinery 
for dealing rapidly with applications whilst making full use 
of the local knowledge and experience of members of county 
district councils ; and (c) are acceptable both to the county 
council and to the county district councils. The circular 
sets out the standard procedure which is intended to be 
followed by applicants for development permission in all 
areas, whatever differing delegation arrangements may be in 
force, as follows: (i) all planning applications will be made 
in the first place to the county district council for the area, 
regardless of whether or not any powers are delegated to that 
council ; (ii) the county district council will either deal with 
the application under the terms of delegation, or will pass it 
to the county council; (iii) any county district council 
determining an application will state that it is acting on 
behalf of the county council ; (iv) all appeals will lie against 
the county council as principal and not against the county 
district council as agent, but a county council may leave the 
county district council to deal with any particular appeal on 
its behalf. The regulations give similar powers to joint 
planning boards to delegate to county councils, county 
borough councils and county district councils. 


Recent Decisions 

In McCullough v. Lewis A. May (Produce Distributors), Ltd., 
on 28th November (The Times, 29th November), Wynn 
Parry, J., held that a company selling puffed wheat under the 
description “Uncle Mac’s Puffed Wheat” was not thereby 
doing anything which had in it any element of passing off 
its product as one with the marketing of which the plaintiff 
was associated, the plaintiff being known to children listening 
to the Children’s Hour of the British Broadcasting Corporation 
as “ Uncle Mac.” 

In Gillibrand v. Minister of Pensions, on 24th November 
(The Times, 25th November), DENNING, J., directed a pensions 
claim to be reheard where the application was originally 
made in October, 1943, and an appeal was rejected in 1944. 
After repeated representations, the Ministry of Pensions 
permitted the applicant to place her case again before a 
tribunal on the condition that there should be no appeal, 
but she refused to be bound by this condition, and later, 
on learning of her right to ask for leave to appeal, she did so 
in person. His lordship added that from the tribunal she 
would have the right of appeal to the High Court. 


THE SURVIVAL OF ACTIONS 


SPEAKING of the rule expressed in the maxim actio personalis 
moritur cum persona, Lord Wright said in Rose v. Ford [1937] 
A.C, 826, at p. 841, that the Legislature and the judges have 
from time to time limited its application, but have done so 
on the basis of convenience rather than logic. His lordship 
pointed out that one most important type of personal action, 
that for breach of contract, was long ago held to be outside 
the range of the rule; but that if in the case of what were 
called “ purely ” personal wrongs—and that category included 
torts of negligence causing personal injuries—the victim died 
before judgment, the action abated, leaving the victim’s 
estate without compensation. It might be added, to supple- 
ment this statement of the common law on the subject, 
that the category of purely personal wrongs also included a 
breach of a promise of marriage, in which case the death of 
either the promisee or the promisor before judgment in most 
cases caused an abatement of the action (Quirk v. Thomas 
[1916] 1 K.B. 516) ; and that where the wrong was a tort, the 
death of the tortfeasor always extinguished all rights of action 
against him except that some founded on conversion of the 
plaintifi’s property might impose a liability on the wrongdoer’s 
estate (see Phillips v. Homfray (1883), 24 Ch. D. 439). 

The Fatal Accidents Acts, 1846 to 1908, modified the general 
rule in a specialised way: the reform was not radical. If 


proof were needed that they were reasons of convenience 
and not of logic which urged upon Lord Campbell the necessity 
for cutting down the rule, it would be furnished by the some- 
what grudging admission in the preamble to the Act of 1846 
that “it is oftentimes right and expedient that [a person 
who, by his wrongful act, neglect or default, has caused the 
death of another] shall be answerable in damages for the 
injury so caused by him.” The maxim that the death of a 
human being could itself lead to no civil action was 
otherwise unimpaired; and so claims under the Fatal 
Accidents Acts still wear a faint air of inconsequence, the 
personal representative generally suing for the benefit of the 
relatives, the damages being allotted as if a posthumous will 
were being made for the deceased by twelve (or seven) good 
men and true or by the judge, and the success of the whole 
proceeding yet depending on the existence in the deceased 
of a right of action at the moment of his death. 

It is perhaps a matter for discussion whether there is mort 
logic in the 1934 reform, contained in s. 1 of the Law Reform 
(Miscellaneous Provisions) Act of that year. However that 
may be, there can be no doubt that the section is well drafted. 
It says what it means, and the cases reported on it have beet 
mainly concerned with incidental problems rather than with 
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the construction of the section itself. 
of these cases seems timely. 

it will be remembered that the section provides, broadly, 
for the survival against or for the benefit of the estate of a 
deceased person of practically all causes of action subsisting 
against or vested in him at his death. Causes of action which 
do net so survive are those for defamation, seduction, entice- 
ment of spouses and claims for damages for adultery in divorce 
proceedings. Breach of promise of marriage is not excepted 
from the general reform, but damages recoverable for the 
benefit of the estate of the jilted one are limited to damage 
to the estate flowing from the breach. In any case under the 
Act exemplary damages are excluded where it is the promisee 
or injured party who has died. There is, of course, no such 
restriction of damages where the deceased is the promisor or 
tortfeasor, and it has been observed that if seduction is 
relevant not as a separate cause of action but as an aggravating 
circumstance in a breach of promise suit, damages, including 
exemplary damages, may be awarded against his estate. 

The Act’s chief sphere of operation is naturally that of tort, 
but, as we have seen, the law of contract is not unaffected. 
The death of a party to a contract for personal services, 
however, will still apparently discharge the contract, for this 
rule is founded on the implication of a term in the contract 
(see Graves v. Cohen (1930), 46 T.L.R. 121). Similarly it is 
thought that the ostensible authority of an agent even now 
determines on the death of the principal in most cases (see 
Blades v. Free (1829), 9 B. & C. 167). 

It had been foreseen that the 1934 Act would confer on the 
personal representatives of a person killed by the negligence 
of another a right of action independently of Lord Campbell’s 
Act, and capable often of being prosecuted in the same 
proceedings. Therefore s. 1 (5) of the 1934 Act provided that 
the rights conferred by that Act for the benefit of a deceased’s 
estate should be “in addition to and not in derogation of ” 
the Fatal Accidents Act remedy and a similar one under the 
Carriage by Air Act, 1932. It quickly became common 
form for the order in a fatal accident case to be for £x under the 
1934 Act and f£y under Lord Campbell’s Act, provided that 
both statutes had been pleaded. In the normal case, of course, 
the persons who benefited, under the deceased’s will or 
intestacy, from the award of {x as damages to his estate, would 
also be entitled to have allocated to them a part at least of 
the {y awarded under Lord Campbell’s Act. To this extent 
they may be said to have benefited by the death. Now it 
had long been a rule that, with some statutory exceptions 
(the New Law Reform (Personal Injuries) Bill adds an example), 
any benefit arising from the death to the persons entitled under 
the Fatal Accidents Acts should be taken into consideration 
in assessing damages under those Acts. Accordingly the 
practice grew up of taking the estate damages into account 
in awarding damages to the relatives. Several weighty 
pronouncements lent authority to this course (see, e.g., Lord 
Atkin and Lord Wright in Rose v. Ford, supra), and finally the 
House of Lords, in Davis and Others v. Powell Duffryn 
Associated Collieries, Ltd. |1942] A.C. 601, confirmed that this 
was the correct procedure, rejecting a contention that the 
words “‘not in derogation of” in the subsection already 
quoted implied that there was to be no deduction from the 
damages awarded under the earlier Acts. To the objection 
that the usual construction would give rise to difficulty if at the 
time of assessing Fatal Accidents Act damages no proceedings 
had been taken under the 1934 Act, Lord Russell of Killowen 
and Lord Porter both returned the answer that though 
it might be difficult the court must, in such a case, make the 
best calculation it could of the value of the outstanding claim. 

But in practice the situation will not often arise. 

Soon after its passage into law, the first section of the Law 
Reform (Miscellaneous Provisions) Act, 1934, received a 
fillip from perhaps an unexpected direction, for the Court 
of Appeal in 1935 was called upon to consider, in a case 
which had no connection with the survival of actions, a claim 
to damages in respect of the shortening of the expectation of 
life of a plaintiff who had been seriously injured in an accident 
and who was not, according to the evidence, expected to live 
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longer than a year from the trial of the action, though he had 
previously been in good health (Flint v. Lovell (1935) 1 K.B. 
354). The court held that the rule precluding the founding 
of civil actions on death had no application where the plaintiff 
was living, and confirmed the judge’s award of damages for 
“ shortening of life.” Thus emboldened, plaintifis under the 
1934 Act began to include in their claims an item for such 
damages, and in due course the point came before the House 
of Lords in Rose v. Ford {1937} A.C. 826. In that case a girl 
aged twenty-three was injured in a collision by reason of the 
defendant’s negligent driving and died four days later. In an 
action by her administrator the House upheld an award of 
damages for loss of expectation of life, holding (1) that the 
true ground for the decision in lint v. Lovell was not merely 
the mental suffering caused by the victim's contemplating a 
shortening of life (an interpretation which had perhaps sprung 
from the use of the word “ expectation ’’), but the impairment 
of a thing of temporal value, the infringement of the legal 
right which a man has that his life should not be shortened 
by the tortious act of another (see per Lord Wright at p. 848) ; 
and (2) that a claim for damages for such an infringement was 
capable of surviving for the benefit of the deceased’s estate. 
It may be doubted whether, without this enlargement of its 
scope, the action under the 1934 Act would have come to 
play such an important part in modern law. 

The provision for survival of a cause of action vested in 
a deceased at the time of his death has been held to be adequate 
to cover a case where the tort complained of caused the 
instantaneous death of the deceased (Morgan v. Scoulding 
[1938] 1 K.B. 786), though here the general damages will be 
for loss of expectation of life only. Damages for pain and 
suffering are also inappropriate where, though there was an 
interval between the commission of the tort and the death, 
the victim did not recover consciousness after the injury 
(Slater v. Spreag [1936] 1 K.B. 83). 

Given that a man’s expectation of life is of temporal value, 
the question remains, of what value ? The answers of judges 
and juries to this question cannot be said to have been 
consistent. MacKinnon, L.J., was not the only judge to 
profess himself embarrassed by the task of assessment. The 
tendency seems to have been to err on the generous side, 
but in Benham v. Gambling {1941} A.C. 157 (an action brought 
by the administrator of an infant of two and a half years), 
Viscount Simon, L.C. (with whom the other noble lords 
concurred), made certain general observations which are too 
long to be quoted here, but which should be studied by all 
those called upon to advise on the adequacy of offers of 
settlement in these cases. The conclusion to which his 
lordship was led was that “‘ whether in the case of a child or 
an adult, very moderate figures should be chosen.”’ Professor 
Gibb, in his “ Law of Collisions on Land,” gives a helpful 
summary of several “ shortening of life ’’ cases showing the 
amounts awarded in particular circumstances. 

The loss of expectation of life is not “ property’ within 
the Married Women’s Property Act, 1882, s. 12, as amended, 
and therefore a wife, or her representative, cannot sue her 
husband in respect of it (Chant v. Read [1939] 2 All E. x. 286). 

A curious case, Dawson v. Spaul (1935), 152 L.1. 444, 
illustrates the limits of the 1934 reform as affecting survival 
for the benefit of an estate. The defendant in that action, 
which was for personal injuries caused by negligence, made 
a payment into court in satisfaction of the claim, coupled 
with a denial of liability. In these circumstances the plaintiff 
would ordinarily have been entitled under R.S.C., Ord. XXII, 
to take out the sum in question on giving notice, provided that 
she did so within seven days of the payment in. But before 
the expiration of those seven days the original plaintiff died. 
Her executor was substituted as plaintiff. When, however, 
he applied to exercise the right of the original plaintiff to 
take the mouey out of court, du Parcq, J. (as he then was), 
held that the plaintiff's death might have affected the question 
of damages, and that in the new circumstances the defendant 
was entitled to have the matter tried to determine both the 
questions of liability and damages. Clearly, then, though 
the Law Reform Act saves such an action from abatement, it 
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does not put the representative in exactly the same position 
as the deceased. 

The prosecution of a cause of action against a deceased’s 
estate naturally requires that there shall be some person 
before the court to represent the estate. In many cases by 
the time the plaintiff comes to begin his action there will 
already be a representative duly constituted under a general 
grant of probate or letters of administration. This may not 
be so, particularly in cases where a tortious act is clearly 
provable against a deceased whose small estate would be 
swallowed up by substantial damages almost certain to be 
awarded. The High Court has power to see that such an 
estate is duly represented (R.S.C., Ord. XVI, r. 46). An 
alternative procedure which is also used in county court 
matters is by way of application to the Probate Division for 
the appointment of an administrator ad litem. The person 
normally acting in either case is the Official Solicitor, but 
neither he nor any other representative may be appointed 
without his consent (Pratt v. L.P.T.B. [1937] 1 All E.R. 473). 
Any grant of administration ad litem would probably be 
limited to defending the intended action (In the Goods of 
Knight [1939] 3 All E.R. 928). 
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A point which in some circumstances may amount almost 
to a trap for the unwary practitioner lurks in s. 1 (3). That 
subsection, one of the limitation provisions which has not 
achieved consolidation in the Limitation Act, 1939, provides 
that, apart from cases where proceedings are already pending 
against the deceased at his death, no proceedings shall be 
maintainable in respect of a cause of action in tort which has 
survived by virtue of the Act against the deceased’s estate 
unless the cause of action arose not earlier than six months 
before his death and proceedings are taken in respect thereof 
not later than six months after his personal representative 
took out representation. (There is, of course, also another 
limitation period to be watched if it is proposed to join a claim 
under Lord Campbell’s Act.) It is easy enough to guard 
against the elapsing of six months from the date of the grant, 
but the first part of the restriction introduces an unknown 
quantity ; for when once six months have passed since the 
date when the cause of action arose, then it lies within the 
power of any tortfeasor, however hale and hearty he may be, 
and however far from the mind of the injured person’s adviser 
may be the Law Reform Act, to defeat any action against his 
estate simply by dying before proceedings are commenced ! 
A disastrous example of the addition of insult to injury. 


DIVORCE LAW AND PRACTICE 


RECENT DECISIONS ON MAINTENANCE 


THERE have been a certain number of cases recently dealing 
with maintenance since this subject was considered in this 
series (91 Sor. J. 317, 346) to which reference should be made. 


(a) Time of making application 
(i) It will be remembered that the payment of maintenance 
is governed by s. 190 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, the relevant words of which 
provide: “ (1) The court may, if it thinks fit, on any decree 
for divorce or nullity of marriage, order that the husband 
shall, to the satisfaction of the court, secure to the wife such 
gross sum... as... the court may deem to be reasonable 
. and (2) In any such case as aforesaid the court may, if it 
thinks fit, either in addition to or instead of an order under 
subsection (1) of this section, direct the husband to pay 
to the wife . such monthly or weekly sum for her 
maintenance as the court may think reasonable. . .” 
and, as regards the time of making the application, by 
r. 4 (3) (e) of the Matrimonial Causes Rules, 1947, any claim 
for maintenance or secured provision may be included in the 
prayer of the petition, but if no such claim is included 
application may be made in the case of proceedings for 
divorce by the petitioner at any time after the time for 
entering an appearance to the petition has expired, and by a 
respondent spouse at any time after entering an appearance 
to the petition, but no application may be made later than 
two months after final decree except by leave (r. 44 (1)). 
The construction of the words “on any decree for divorce ”’ 
as regards the time within which such an application may be 
made was considered recently by the Court of Appeal in 
Fisher v. Fisher {1942] P. 101, where an application had 
been made by a wife petitioner for leave to apply for 
permanent maintenance after divorce under the corresponding 
rule of the Matrimonial Causes Rules, 1937, in which the 
words were the same, with the exception that leave had to be 
obtained if the application were made later than one month 
after the final decree. Upon leave being refused by Henn 
Collins, J., the wife appealed and the Court of Appeal, 
reversing this decision, granted her such leave. In so doing, 
Lord Greene, M.R., stated that the court had evidence which 
had not been before Henn Collins, J., from which it appeared 
that the wife, whose decree had been made absolute in 1934, 
had relied upon a continuance of alimony paid by her former 
husband, and his undertaking to settle certain property on 
her, and she had made no application until 1941 when all 
payments to her and negotiations for a settlement had come 
to an end ; and he pointed out that if the court were minded 
to allow the appeal all that it would be doing would be giving 


permission to the making of an application for permanent 
maintenance, and that it would not be dealing in any way 
with the merits of such an application, nor would it be tying 
the hands of the judge before whom the application came, 
who would consider whether it was right and proper that any 
order should be made, and if so, what that order should be. 

The very position thus envisaged by the Court of Appeal 
arose in Hastings v. Hastings (1947), 63 T.L.R. 564, where 
the wife, who had been granted a divorce in 1936, had been 
supported by her husband by varying amounts until March, 
1946, when the payments ceased. Thereupon the wife 
applied for, and was granted by Wallington, J., leave to file 
an application for maintenance under r. 44 (1) of the 
Matrimonial Causes Rules, 1944, as more than one month had 
elapsed since the making of the final decree. Upon the 
application pursuant to such leave coming before the registrar, 
he reported that he had no jurisdiction to entertain it because 
it was out of time, but he stated that he would have been 
glad if he had had a completely unfettered discretion to 
ignore the ten years delay and to make a small order for 
30s. per week. On appeal, Jones, J., reversed the decision 
of the registrar and he varied the report, but adopted the 
suggestion of the registrar that 30s. per week would be the 
proper figure on the merits if there were jurisdiction to make 
the order. On appeal the Court of Appeal held that the 
decision of Jones, J., was right and that the position after the 
granting of leave by Wallington, J., was the same as in 
Fisher's case after the judgment of the Court of Appeal, and 
that after the order of Wallington, J., it was for the judge 
who had to entertain the application on the registrar’s report 
to decide whether or not in all the circumstances of the case 
he would exercise his discretion in favour of the applicant 
wife. One of the matters which it was open to him, and in 
fact his duty, to take into consideration would be the delay, 
because, notwithstanding that it had been decided that the 
delay was not such as to preclude the wife from making the 
application, none the less in certain cases the delay might 
have prejudiced the husband, financially or otherwise, in 
such a way as either to make it undesirable to exercise the 
discretion in her favour at all or to affect the quantum of 
maintenance which might be made. The registrar was 
wrong in taking the view that he had no jurisdiction to 
entertain the application on the ground that in law it could 
not be considered as having been made on the making of the 
decree. As regards the amount, Jones, J., had rightly 
exercised his discretion with regard to the award of 30s. 

It may be noted that in agreeing, Cohen, L.J., stated that, 
assuming that it was still open to Jones, J., on the hearing 
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of the application to reject it on the ground of want of 
jurisdiction, he might well have come to the same conclusion 
on the facts as the Court of Appeal had arrived at in Fisher's 
case. 

This is, therefore, a useful decision as showing how such an 
application should be considered in view of the length of time 
which may have elapsed between the granting of the decree 
and the application when leave has been granted to file the 
application. 


(ii) The requirement of the section that application should 
be made “on any decree” led in Kilford v. Kilford [1947] 
2 All E.R. 381 to the setting aside of a direction of a registrar 
that an application of a wife for maintenance under subs. (2) 
above, after she had obtained a final decree of divorce against 
her husband, should stand adjourned sine die to be restored 
for hearing if and when an order for maintenance which the 
wife had obtained before the justices prior to the final decree 
was discharged. In coming to this conclusion, Barnard, J., 
stated that the registrar’s direction seemed to him to offend 
both the letter and the spirit of the statute. It may be 
noted that the learned judge refused to allow the wife even a 
nominal order for maintenance to run concurrently with the 
justices’ order which she was seeking in order to preserve her 
rights to apply 7m futuro under the Administration of Justice 
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(Miscellaneous Provisions) Act, 1938, s. 14, for an increase of 
the amount directed to be paid. He stated that if the wife 
desired an order of the High Court under the subsection he 
was prepared to adjourn the application to enable the order 
of the justices to be discharged, while if the wife preferred to 
rely upon the justices’ order the application before him must 
be dismissed, it being most undesirable that there should be 
two orders for maintenance in existence at the same time. 
(b) Amount of maintenance 

An interesting decision was given in Ward v. Ward [1947] 
W.N. 275 by the Divorce Divisional Court in holding that the 
justices were right in refusing to vary in favour of the 
appellant husband an order which had been made against 
him on the ground of desertion where both parties were at 
work, and there appeared to be little difference in the money 
each of the parties had to spend or save after the deduction 
of expenses, and there were no children. It was held in 
the circumstances of the case that the justices were entitled to 
make a reasonable award haying regard to the means of both 
the husband and the wife as provided by s. 5 (c) of the 
Summary Jurisdiction (Married Women) Act, 1895, and the 
suggestion that there ought to be any definite standard by 
which justices should act was strongly deprecated by 
Wallington, J. 


AND PRACTICE 


PROVISIONS OF THE COMPANIES ACT, 1947, NOW IN FORCE 


THE Companies Act (Commencement) Order, 1947 (S.R. & O., 
1947, No. 2503; ante, p. 641), fixed the 1st December, 1947, 
as the day on which certain miscellaneous sections of the new 
Act should come into force. As had been anticipated, the 
first provisions of the Act to become operative include those 
extending the powers of the Board of Trade to investigate 
the affairs of a company, and others which involve concessions 
or alleviations in regard to a number of disconnected matters. 
Taken as a whole they will impinge but lightly on the normal 
activities and administration of the ordinary company, 
nor will the company lawyer find them relevant to many of 
the matters on which he is cafled on to advise. 

The provisions of most general interest and importance 
which are now in force are undoubtedly ss. 42 to 49, relating 
to investigations by the Board of Trade, though whether 
shareholders will invoke the Board of Trade’s powers more 
frequently than was the case under s. 135 of the 1929 Act 
remains to be seen. Under that section the application 
had to be made by members holding not less than one-tenth 
of the issued shares. Such members may still make the 
application, but alternatively it suffices if the application is 
made by not less than 200 members, however small the number 
of shares they hold. The applicants are no longer liable 
to be called upon to show that they are not actuated by 
malicious motives. The power of a company itself to appoint 
inspectors to investigate its affairs (s. 137 of the 1929 Act) 
is abolished, and instead the company may by special 
resolution require a Board of Trade investigation ; further- 
more, the Board may of its own motion institute an investiga- 
tion where there are circumstances suggesting fraud or 
misconduct. In all these cases the investigation may extend 
to the affairs of subsidiary or associated companies. A new 
power is given to the Board, where it appears that there is 
good reason so to do, to appoint inspectors to investigate 
and report on the membership of a company, and otherwise 
with respect to the company for the purpose of determining 
the true persons who are or have been financially interested 
in its success or failure, or able to control or materially influence 
the policy of the company. An application for such an 
investigation with respect to particular shares or debentures 
may be made by the requisite minimum of shareholders. 
It will be recalled that this new power was referred to in the 
debates on the Bill as, to some extent, a substitute for the 
provisions in the original draft requiring disclosure of the 
beneficial ownership of shares held by nominees. 

It is to be hoped, and anticipated, that Board of Trade 
investigations will directly affect only a very small percentage 


of companies; and of more immediate consequence to 
companies generally are the provisions of s. 69, which abolishes 
the necessity of having a distinguishing number for shares, 
where all the issued shares, or all the issued shares of a 
particular class, are fully paid up and rank pari passu for all 
purposes: this concession will, presumably, result in fewer 
conversions of shares into stock. It should also be noted 
that among the sections in force is s. 58, which extends the 
requirement of registration under the Registration of Business 
Names Act, 1916, to every company carrying on business 
under a business name which does not consist of its corporate 
name without any addition. 

The particulars of directors which s. 144 of the 1929 Act 
requires a company to keep in its register of directors and 
to file with the Registrar need now no longer include a 
director’s nationality of origin where his present nationality 
is not that of origin: the same change is made in respect of 
the particulars of directors which, by s. 145 of the 1929 
Act, are to be shown on the company’s trade catalogues, 
business letters, etc. (s. 27 (6) of the new Act). [or the 
purposes of both s. 144 and s. 145, a former Christian name 
or surname need no longer be shown if it was changed or 
disused before the age of eighteen or has been changed or 
disused for at least twenty years. , 

To the company lawyer, brought up to regard the memo- 
randum of association as sharing the chief characteristic 
usually associated with the laws of the Medes and Persians, 
perhaps the most interesting of the changes now in force 
is that which permits the alteration of a company’s 
memorandum by special resolution without the necessity 
of obtaining the confirmation of the court. This applies 
not only to the objects clause (s. 76) but also to any condition 
in the memorandum which could lawfully have been contained 
in the articles (s. 77), with the important exception that it 
does not apply so as to authorise any variation of the special 
tights of any class of members: accordingly, the procedure 
for altering class rights attached by the memorandum is 
unaffected by this new provision. Although where the 
new provisions do apply, the necessity for the court’s 
confirmation is abolished, the position now is that dissenting 
shareholders (holding 15 per cent. of the issued shares) may 
make an application to the court to cancel the alteration, 
and where the alteration is of the objects clause, a similar 
application may be made by holders of 15 per cent. of any 
debentures issued before the 1st December, 1947, and secured 
by a floating charge. 
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Of the other sections of the new Act which have now come 
into force, the only ones, I think, which need be specifically 
mentioned here (as involving changes in the substantive law 
affecting companies) are :— 

(1) Section 10, which extends the time allowed by 

s. 61 of the 1929 Act to a dissenting minority for applying 

to the court to cancel a variation of the nghts attached 

to a particular class of shares, from seven to twenty-one 
days. (As to the difficulties arising under the old law, 

see Re Sound City (Films), Ltd. {1947} Ch. 169.) 

(2) Section 78, which supersedes s. 17 of the 1929 Act 

(which prohibited the registration of a company with a name 
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identical with or similar to that of an existing company, 
and contained restrictions on the use of particular phrases 
in a company’s name), and substitutes the simple provision 
that no company shall be registered by a name which in 
the opinion of the Board of Trade is undesirable. 

(3) Section 79, which empowers the Board of Trade to 
authorise companies already formed and which satisfy 
the requirements of s. 18 (1) of the 1929 Act to dispense 
with the word “ Limited” in their names. Section 18 
applied (and still applies) only in the case of companies 
about to be formed. 


A CONVEYANCER’S DIARY 


THE AGRICULTURE ACT, 1947—III 


I AM now able to comment in detail on some observations 
sent to me by a correspondent, which I saw too late for 
anything but the briefest notice last week. My correspondent 
objects to the construction which I have put on s. 86 (7) of 
the Act and to my statement that, s. 86 having been put into 
operation by Order in Council, this Order will in due course 
probably be laid before both Houses of Parliament, in 
accordance with the requirements of s. 86 (8), and receive 
their approval ; and that, in consequence, the section should 
now be treated as if it were in full force. My correspondent 
points out that two stages are necessary before the provisions 
of s. 86 are thrust on us—first, an Order in Council under 
s. 111 to bring the section “ into operation,” and secondly, 
an order of the Minister under s. 86 (7) to bring the section 
“into force’’; the first step has been taken, but until the 
second order is approved by Parliament s. 86 is a dead letter. 
I agree that the Minister’s order under s. 86 (7) must be 
distinct from the Order in Council (S.R. & O., 1947, No. 1767) 
which has already been made, and to that extent I must 
confess that my remarks on this point may have been 
misleading ; but I do not agree with the further objection that 
until the Minister has made his order under s. 86 (7) and 
secured parliamentary approval for it, s. 86 may be completely 
disregarded. My main reason for this contention is the 
absence of anything in s. 86 (7) restraining the Minister from 
making an order with retrospective effect. It is, of course, 
true that there is a convention under which legislation with 
retrospective effect is regarded with little favour, if not 
absolutely prohibited, and either House of Parliament may 
object to any order laid before it for approval which contains 
retrospective provisions. But this seems to me to be a very 
special case. I have not come across any provision in any 
statute similar to s. 86 (7), which, combined with s. 111, 
envisages a statutory enactment as being in a state when it 
is “‘in operation’ but not “in force ’’—expressions which, 
apart from this instance, I have always regarded as 
synonymous. If s. 86 is not to be “in operation” (in the 
ordinary sense of that expression as used in every modern 
statute) until the machinery of s. 86 (7) and (8) is set in 
motion, what is the point of the Order in Council which has 
already put the section into operation? I can think of no 
reason, unless it is to warn the public that the Minister may 
now, at any time, make an order putting the section “ into 
force’ and submit such order to both Houses for their 
approval. Further, is this not the sort of case, having regard 
to the almost confiscatory character of some portions of the 
Act, where the Minister may make his order retrospective 
in effect ? To any objections on general principles he will 
have the answer that his order will not contain anything 
new ; it will merely give the final impetus, as it were, to a 
provision already quasi-effective. 

I readily admit that the construction of provisions so novel 
in character may give rise to contradictory views, and that 
my own interpretation and the inferences I have drawn from 
it may be wrong ; but if I were purchasing agricultural land 
to-day I would, for myself, assume that the section is in force 
(in the sense of being potentially capable of being put into 
force at some future date with retrospective effect), and would 
satisfy myself, by inquiring of the vendor or by application 


“e 


for the Minister’s consent, that I am running no risk under 
the section before I completed. And i submit that until 
some authoritative guidance is obtainable in the shape of a 
decision on the section, or at least an official statement, any 
professional adviser acting for a purchaser would do well to 
follow the same course. 

To turn to Sched. XI once again, the position is highly 
anomalous. A mortgagee under a mortgage created when 
s. 86 was not in force (a category of mortgages which, on any 
view of the matter, will include all mortgages created before 
the 1st October, 1947) may exercise his power of sale in respect 
of the mortgaged premises, and yet the sale will not constitute 
a “disposition” within the scope of s. 86 (Sched. XI, 
para. 2 (2)); but if he attempts to foreclose or to take 
possession, his action will constitute such a disposition 
(tbid., para. 1 (b)). The distinction is only of importance in 
relation to mortgages or charges created at a time when s. 86 
is not in force, but it seems to lead to a pointless complication. 
A mortgagee who seeks to foreclose or to take possession will 
have to make the same inquiries of his mortgagor as a purchaser 
of agricultural land will have to make of his vendor, or, 
alternatively, to obtain the necessary consent, whenever 
the mortgage was created; and a mortgagee who desires to 
sell under his power will be in the same position unless he can 
take advantage of Sched. XI, para. 2 (2). The appointment 
of a receiver, however, and the other powers of a mortgagee 
not in possession do not constitute a “ disposition” within 
the definition of that expression in s. 86 (3). 

This concludes the number of exceptions to, and limitations 
of, the expression “ disposition,’ and it now remains to say 
something of the effect of a “ minor disposition ” within the 
meaning ascribed to that expression by s. 86 (3). Minor 
dispositions are dealt with in s. 86 (2). That subsection 
(excluding the proviso, which raises difficulties out of all 
proportion to the interests with which it apparently seeks to 
deal) provides that if any ‘minor disposition’’ is made, 
while the section is in force, of land forming part only of an 
agricultural unit without the Minister’s consent, the land shall 
be treated for the purpose of s. 86 as continuing to form part 
of the unit, notwithstanding the disposition or anything done 
in pursuance thereof. Reference to s. 86 (3) shows that a 
“minor disposition ”’ includes, inter alia, an agreement for 
the grant of an interest in land, and the grant, or an agreement 
for the grant, of any tenancy except a tenancy for an interest 
greater than from year to year. It should be noted that this 
provision does not invalidate any transaction which falls 
within the definition of a “‘ minor disposition,” any more than 
s. 86 (1) invalidates a transaction which falls within the 
definition of a “major disposition.’”” The effect of the 
provision is limited by the words “ for the purposes of this 
section.”” The purpose of s. 86 is the control of the sub- 
division of agricultural units, and this purpose is effected by 
the grant of certain powers (including the power, in certain 
circumstances, of compulsory purchase) to the Minister 
(s. 86 (1)). Thus a person is at liberty to make a minor 
disposition of land forming part only of an agricultural 
unit, but if at a subsequent date a major disposition is made 
affecting any part of that unit, the minor disposition will be 
disregarded and land forming the subject-matter of the 
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minor disposition may become liable to compulsory purchase 
under s. 86 (1) as if the minor disposition had never taken 
place. This consequence excepted, the relationship between 
the parties to any minor disposition is not affected by the 
section, and will remain to be determined by the general law 
appropriate to such relationship. 

I have left myself with too little space to do anything more 
than draw attention to the provisions which afford any 
person affected by the Minister’s refusal of consent to a 
disposition, or his exercise of the power of compulsory 
purchase, to make representations (s. 86 (4)). In the latter 
case the Minister’s proposal may also be referred to the 
Agricultural Land Tribunal (s. 86 (6)), a new body constituted 
under s. 73 of the Act. Detailed provisions for compulsory 
purchase under the Act (which may be effected under other 
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sections as well as under s. 86) are contained in s. 92. I have 
already drawn attention to the Minister’s powers to make 
regulations regarding compulsory hiring of land (s. 93), but 
any such regulations require Treasury approval, and so far as 
I know none have yet been made. Finally, the Minister 
may refer schemes for the readjustment of farm boundaries 
to the Agricultural Land Commission under s. 87 of the Act, 
and may in certain circumstances purchase land compulsorily 
in order to carry the scheme into effect (s. 87 (7)).. Section 87 
is in operation, and inquiries whether the Minister has taken 
any steps under the section which may lead to compulsory 
acquisition should in future be made on behalf of a purchaser 
of agricultural land, on the lines of the common inquiries 
now made concerning such matters as town planning schemes. 


LANDLORD AND TENANT NOTEBOOK 


UNAUTHORISED ALIENATION: RELIEF 


House Property & Investment Co., Ltd. v. James Walker 
(Goldsmith & Silversmith), Ltd. (1947), 91 Sor. J. 614, 
illustrates a change made by the Law of Property Act, 1925, 
in the scope of the power to relieve against forfeiture. 
Changes of that nature have been made before and have not 
always been accompanied by such consequential amendments 
as might have been desired. Thus, the Conveyancing Act, 
1881, s. 14 (6) (i), excluded from the operation of the 
provisions for relief ‘‘a covenant or condition for forfeiture 
on the bankruptcy of the lessee.” This was amended by the 
Conveyancing Act, 1892, s. 2 (2), making the service of the 
usual notice under s. 14 (1) of the 1881 Act obligatory. 
Consequently, when the plaintiffs in Civil Service Co-operative 
Society, Ltd. v. McGrigor’s Trustee [1923] 2 Ch. 347 desired 
to avail themselves of a right of re-entry on bankruptcy of 
their tenants, they had to consider whether or not the 
necessary notice should include a request “‘ to make reasonable 
compensation in money, to the satisfaction of the lessor, for 
the breach.” It may well have struck them that strict 
compliance ‘vith this requirement, apart from being fatuous, 
was somewhat unkind. However, there was already in 
existence an authority, Lock v. Pearce [1893] 2 Ch. 271 
(C.A.), to the effect that despite the ‘in any case”’ of the 
statute, a notice would not be bad because it omitted to 
demand compensation. So Russell, J., after confessing that 
the wording of the section caused him trouble, cited a passage 
from Lindley, L.J.’s judgment in Lock v. Pearce running : 
“Supposing the lessor does not want compensation, is the 
notice to be bad because he does not ask for it ? There is no 
sense in that,” and held that a similar answer should be given 
in a case in which no compensation was possible. 

Russell, J.’s embarrassment was due, as he said, to the 
circumstance that “ in truth the provisions of subs. (1) did not 
fit the right of re-entry or forfeiture on bankruptcy of the 
lessee ; they had not been intended to deal with that case.” 
And in House Property & Investment Co., Ltd. v. James 
Walker (Goldsmith & Silversmith), Ltd. arguments advanced 
appear to have attempted to exploit an omission—but if so, 
a less glaring one—to make consequential amendments. 

The facts of the recent case were that tenants sub-let 
demised premises in breach of covenant and condition ; the 
landlords duly served a proper notice; the tenants failed to 
comply with it,and whensued for possession asked for relief. The 
landlords then challenged the power of the court to grant relief. 

The old Conveyancing Act, 1881, s. 14 (6) (i), expressly 
excluded not only conditions for forfeiture on the bankruptcy 
of the lessee, but also conditions against the assigning, under- 
letting, parting with possession, or disposing of the land 
leased, from the operation of the section ; and the 1892 statute 
left the exclusion of the latter alone. But when the Law of 
Property Act, 1925, s. 146, repealed and replaced the 
provisions of both, it was found that no specific mention was 
made of covenants against alienation either in subs. (1), 
which now provides for notices, or in subs. (9), which sets out 
a number of excluded conditions. 

It was accordingly contended on behalf of the plaintiffs 
that there was still no power to relieve under the statute 


(though they had served a forfeiture notice), but suggested 
that the court might still have an equitable discretion. 


The suggestion that relief could be sought apart from the 
statutory provisions, if it came from the plaintiffs, looks very 
much like raising a giant in order to slay him. It is true that 
the whole of the argument in Barrow v. Isaacs {1891} 1 Q.B. 
417 (C.A.), proceeded upon the assumption that there was 
such power ; the case was also one of unauthorised alienation, 
the explanation being that the offending underlease had been 
drawn without looking at the head lease, and the draftsman 
had forgotten that the latter restricted alienation; it was 
argued that this was a case of mistake relievable in equity, 
but decided that it was not, no one apparently suggesting 
that the exclusion of such conditions of this nature by 
s. 14 (6) (i) of the Conveyancing Act, 1881, had deprived 
equity of its alleged power. 

But the main result of the exclusion, while it lasted, was a 
series of hair-splitting distinctions by courts leaning somewhat 
heavily against forfeiture, such as a decision that “ parting 
with possession”’ in s. 14 (6) (i) did not include sharing 
possession (Jackson v. Simons [1923] 1 Ch. 373), or parting 
with possession of part of the premises (see Russell v. Beecham 
[1924] 1 K.B. 525 (C.A.)). 

If, however, the Law of Property Act, 1925, did not say in 
so many words that henceforth such covenants and conditions 
were to be within the ambit of s. 14 (6) (i), 2bid., subs. (8), as 
Lord Goddard, L.C.J., pointed out, placed the matter beyond 
doubt. This subsection saved breaches af such conditions 
which occurred before the commencement of the Act; the 
effect was that the section now applied to those conditions. 


The explanation of the tenants’ failure to seek consent, 
while unusual, is of some interest. It appeared that the sub- 
tenants were H.M. Commissioners of Works, who, requiring 
the premises for use as a resettlement advice bureau, had 
asked for a tenancy while intimating that if the request were 
refused they would probably requisition the premises. In 
these circumstances the learned Lord Chief Justice decided 
to grant relief against forfeiture. No doubt the mailed fist 
sheathed in the velvet glove is entitled to be regarded with 
some respect and awe, and it may be that the landlords would 
rather have had a tenancy and sub-tenancy than a requisition. 
But I imagine that something must have been made of the 
fact that the defendants had not even gone through the 
motions of seeking consent. One may assume that H.M. 
Commissioners of Works satisfy all the requirements of 
respectability and responsibility, so that, even if the qualifica- 
tion of the covenant against alienation were not expressly 
itself qualified by reference to reasonableness, the Landlord 
and Tenant Act, 1927, s. 19 (1) (b), would have operated. 
Which means that the defendants would have avoided the 
possibility of forfeiture on this ground by merely making an 
application for consent : Lewis & Allenby (1909), Ltd. v. Pegge 
[1914] 1 Ch. 782. Before the Law of Property Act, 1925, it 
was impossible to obtain relief merely by showing that the 
alienee could not have been refused: Eastern Telegraph Co. 
v. Dent {1899} 1 Q.B. 835 (C.A.). 
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TO-DAY AND YESTERDAY 
LOOKING BACK 

THE Law Reports are full of contemporary history. Here, for 
example, is The Lomonosoff [1921| P. 97, decided by Hill, J., on 
lst December, 1920: ‘‘In February, 1920, the plaintiffs, two 
British and two Belgian officers and twenty-three Belgian soldiers, 
were in Murmansk on their way to take service with the 
Government of Northern Russia, when a Bolshevik rising took 
place and the town and port of Murmansk fell into the hands of 
the Bolsheviks. The plaintiffs, who would have been imprisoned 
and probably shot if they had remained in Murmansk, could have 
escaped by sleigh to the Norwegian frontier, but they decided to 
escape by sea, and, if they could, to take with them one of the 
vessels lying in the harbour. Accordingly they boarded the 
defendants’ steamship Lomonosoff, which was still flying the 
mercantile flag of the Government of Northern Russia. Most of 
the vessels lying in the port had already hoisted the red flag in 
token of submission and many of them had been boarded by 
armed Bolsheviks. A number of the crew of the Lomonosoff were 
on shore and there was insufficient steam in the boilers for her to 
proceed to sea. The plaintiffs, who had brought two machine- 
guns with them, cast off sufficient ropes to let the Lomonosoff 
fall away from the quay, helped to raise steam and returned the 
heavy fire from the quay and from other ships.”” Eventually the 
vessel escaped. Hill, J., held that the plaintiffs were entitled to 
salvage remuneration as the case was analogous to a rescue from 
pirates or mutineers, the danger not being that of the ship passing 
from the control of one form of government into that of another. 


CHILD WITNESSES 

A THIRTEEN-YEAR-OLD girl recently received high praise from 
Mr. Justice Pilcher at Liverpool when he described her as “a 
shatteringly good witness.”” He said: “ It is rarely one gets as 
good a witness. She was able to face up to any question with 
such an air of conviction that I had little hesitation in accepting 
what she said.’’ Her evidence secured her father a divorce decree. 
It has been stated in support of the reliability of very young 
witnesses that “a child may have no definite notion why truth 
is either necessary or desirable, whether in a court of justice or 
elsewhere, and yet may instinctively state the truth notwith- 
standing . . . It is an almost instinctive tendency of children to 
speak the truth, especially when left to themselves and when 
without fear of immediate consequences.””’ One might almost 
say, the younger the witness, the better the evidence. Mary 
Russell Mitford has a pretty story of a case in which a wife 
summoned her husband for ill-treatment. ‘“‘ The general feeling 
was against Master Weston and it would have gone hard with 
him when he was called in if a most unexpected witness had not 
risen up in his favour. His wife had brought in her arms a little 
girl about eighteen months old, partly perhaps to move com- 
passion in her favour, for a woman with a child in her arms is 
always an object that excites kind feelings. The lictle girl had 
looked shy and frightened and had been as quiet as a lamb 
during her mother’s examination, but she no sooner saw her 
father from whom she had been a fortnight separated than she 
clapped her hands and laughed and cried ‘ Daddy, Daddy !’ and 
finally nestled her little head in his bosom with a fulness of 
contentment, an assurance of tenderness and protection such as 
no wife-beating tvrant ever did inspire.’”” The Bench at once 
dismissed the charge against him. 

TWO STORIES 

In his reminiscences the late T. E. Crisp, K.C., had two 
interestingly contrasting stories. The first, which was grim, was 
of a murder trial at Chelmsford, when a farm labourer was 
charged with killing his young daughter who had kept him 
waiting for his dinner in the fields. The only witness was her 
little sister aged ten. She was intelligent, knew her Catechism 
and went to Sunday school, and she was duly sworn. Just at 
that moment there came from the dock the hoarse voice of her 
father: ‘“‘ Speak the truth, Annie! Speak the truth.’’ She did 
speak the truth and on her evidence her father was convicted 
and hanged. The second story was far less exemplary but was 
really funny. In a case in which Crisp was engaged everything 
depended on the evidence of a girl of fourteen, an intelligent, 
respectable-looking child. Crisp started his examination-in-chief 
by asking her questions, but the judge suggested that it was 
better to let her tell her story in her own way and she proceeded 
to do so with every appearance of truth, much impressing the 
jury, for she had a prepossessing personality. The opposing 
counsel, however, had seen the weak point. ‘‘ I do not propose 
to cress-examine,”’ he said, ‘“‘but, Jane,” turning to the witness, 
“tell it us all over again, that’s a good child.”” And she did, 


starting from the beginning without a word of variation. She 
had obviously been coached and was letter perfect. 
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The Stock Exchange Official Year-Book, 1947. Editor-in-Chief, 
Sir Hewitt SKINNER, Bart. 1947. London: Thomas Skinner 
and Co. (Publishers), Ltd. 100s. net. 

The Stock Exchange Official Year-Book for 1947 includes 
notices of 218 additional companies and thirty-one new Govern- 
ment and municipal loans. The securities of some 2,700 
companies are dealt with, and dealt with in somewhat greater 
detail than they have been since 1940. Particulars of the Coal 
Industry Nationalisation Act, 1946, and an outline of the proposals 
for the transfer of the transport services and electricity supply 
industries to public ownership are included. Indeed, the very 
completeness of the mass of information contained in this work 
militates against its easy use, for the year-book has become a 
bulkier volume than ever. Subscribers will be glad to learn 
that plans are under way to split it into two volumes. 
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NOTES OF CASES 


COURT OF APPEAL 
Longhurst v. Metropolitan Water Board 
Tucker, Somervell and Evershed, L.JJ. 8th July, 1947 

Highway—Danger caused by leaking water-pipe—Repairs by 

water undertaker—Undertaker’s duties pending removal of danger 

by highway authority—Waterworks Clauses Act, 1847 (10 & 11 

Vict. c. 17), ss. 28, 32. 

Appeal from a decision of Humphreys, J. (176 L.T. 354). 

While the plaintiff was walking on the public pavement 
outside her house at Dartford on 5th July, 1945, a paving stone 
on which she trod, being loose, tipped downwards, leaving the 
next stone projecting an inch above it. She tripped against that 
projection, fell, and was injured. The paving stone was loose 
because of a leak in a stopcock, belonging to the’ defendant board, 
situated some yards farther up the pavement and at a higher 
level. Water from the leak, flowing downwards along the pave- 
ment, had caused several flagstones to become loose in their 
seatings. Having remedied the leak and replaced the flagstones 
which they had had to remove for that purpose, which did not 
include the stones on which the plaintiff fell, the board had 
on 4th July, in accordance with the usual practice, notified 
Dartford Corporation, as the highway authority, that the stones 
which the board had removed required permanent reinstatement. 
The corporation duly received that notice on 5th July, but, 
before they could do anything, the plaintiff sustained her fall. 
In her action against the board, Humphreys, J., held that, 
while it was not suggested that the leak itself was due to negligence 
on the part of the board, it was their common-law duty, as the 
leak had emanated from their pipes, to see that no member of 
the public suffered damage from the resulting dangerous con- 
dition. He held that they were under a duty, which conformed 
to what the board’s witnesses had said was the usual practice, 
to notify the highway authority of the dangerous condition and 
meanwhile, which had not been done in this case, to keep a man 
on the spot or otherwise give warning to the public of the danger. 
He therefore gave judgment for the plaintiff. The board appealed. 

EVERSHED, L.J., asked by Tucker, L.J., to give the first 
judgment, said that it was elementary law that no statutory body 
exercising their powers under the Waterworks Clauses Act, 1847, 
were responsible for any damage not caused by their negligence. 
It was argued for the plaintiff that the board’s ‘‘ intervention ”’ 
here had been unskilful [see Lord Simon’s speech in East Suffolk 
Rivers Catchment Board v. Kent (1941) A.C. 74, at p. 88 ; 85 Sor. J. 
164], in that the board were under some duty to protect the public 
from the possible effects of the subsidence of the paving stone, 
that subsidence having been caused by a leak in their pipes and 
having come to their knowledge. The intervention would appear 
to be limited to the work which the board had had to do in 
removing stones, for access to the leak. Had that intervention 
been unskilful, and had the plaintiff been injured as a result, 
an action would have succeeded against them. The board, 
however, had not interfered in any material way with the stones 
on which the plaintiff had fallen. Their power of interference 
with the highway was limited by s. 32 of the Act of 1847 to what 
was necessary for access to the pipe needing repair. In his 
(his lordship’s) opinion, the board were under no such duty 
as laid down by Humphreys, J. The duty as formulated by the 
judge seemed to him (the lord justice) to be too wide and uncertain. 
The danger here did not emerge from the board’s excavation in 
order to mend the leak. As, on the evidence, the local authority 
were aware of the dangerous condition in the pavement, the board 
were under no duty to protect the public from it. The appeal 
should therefore be allowed. 

TuckER and SoOMERVELL, L.JJ., 
judgments. 

Leave was given to appeal to the House of Lords. 

CounseL: RR. M. Wilson; F. G. Paterson. 

Soticitors: H. R. McDowell ; Darracotts. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


delivered concurring 


Cresswell v. Sirl 

Scott, Asquith and Evershed, L.JJ. 18th November, 1947 
Dog chasing sheep shot by farmer — Liability — Principles 

applicable. 

Appeal from a decision of Judge Armstrong given at Yeovil 
County Court. 

The defendant was the son and employee of a farmer. One 
night after he had gone to bed he was roused by barking and 
found two dogs chasing and penning up the farmer’s sheep. A 
man whom he had with him shone a torch, whereupon the dogs 
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left the sheép and came running towards the men. ‘The defendant 
shot at a light-coloured dog as it approached, but missed it and 
killed the other, which belonged to the plaintiff, who brought 
this action. Damage was caused to the sheep, in respect of which 
the farmer recovered damages from the plaintiff in other proceedings. 
The defendant contended that he was justified in killing the dog 
as an act of necessity to protect sheep and sows belonging to his 
father and employer. The county court judge gave judgment 
for the plaintiff, and the defendant now appealed. (Cur. adv. 
vult.) 

Scort, L.J., reading the judgment of the court, said that the 
chasing by dogs which caused any real and present danger of 
serious harm to the animals chased constituted an “ attack ”’ 
which entitled the owner to take effective measures of prevention. 
The relevant rules of law might be stated thus: the onus of 
proof was on the defendant to justify the preventive measures of 
shooting the attacking dogs. He had to establish two propositions, 
each of which might be established in either of two ways : (1) That 
at the time of shooting the dog (a) was actually (in the above 
sense) attacking the animals in question, or (5) if left at large 
would renew the attack, so that the animals would be left presently 
subject to real and imminent danger unless renewal were prevented. 
(2) That either (a) there was in fact no practicable means, other 
than shooting, of stopping the present attack or preventing such 
a renewal, or (b) the defendant, having regard to all the 
circumstances in which he found himself, acted reasonably in 
regarding the shooting as necessary for the protection of the 
animals against attack or renewed attack. The county court 
judge had not applied the proper tests, regarding as conclusive 
in the plaintiff's favour his finding that at the moment of shooting 
no actual attack was in progress. He had not considered the 
question whether, at the time of the shooting, the ewes were still 
in real and imminent peril ; nor was it clear whether he intended 
to find that, whether or not the shooting was in fact necessary, 
the defendant acted reasonably in so thinking. The matter 
would therefore be referred back to him with the direction that, if 
he should find that the defendant had established both proposi- 
tions in either of the alternative ways open to him, he should 
enter judgment for the defendant, but that if he found that the 
defendant had not so established both propositions, the plaintiff 
would have judgment. 

CounsEL: Leon MacLaren ; G. H. Crispin. 

Soxicitors : Savery, Stevens & Nutt, for Proctor & Horden, 
Crewkerne ; Lovell, Son & Pitfield, for Roper & Roper, Bridport. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
Strauss v. Sutio 
Roxburgh, J. 23rd July, 1947 
Settlement—Settlements made by son and daughter by persuasion 
of their father of their interests under their parents’ marriage 
settlement—No advice or explanation given—No undue influence 

—Settlements set aside. ° 

Actions. 

On his marriage in 1906, B S executed a settlement in the usual 
form. The wife died in 1931, the surviving children of the 
marriage being the plaintiffS RS and MS. At that date there 
were substantial funds subject to the trusts of the marriage 
settlement, in which BS held a life interest and the plaintiffs 
had equal shares subject to the life interest of BS and to a power 
of appointment reserved to him. Shortly after the death of the 
wife the plaintiffs, who were young and without independent 
means, were persuaded by BS to execute settlements of their 
interests under the marriage settlement, upon the representation 
that such settlements were to their interests and would keep 
the money in the family. The settlements were in strict form, 
and were prepared by D, an elderly relative, who purported to 
witness the signatures of the plaintiffs, but the evidence showed 
that the settlements were executed by the plaintiffs in the 
presence of BS only, that no explanation was given as to their 
effect, and that the plaintiffs did not read or understand them. 
BS, who died in 1946, made a will in 1943 whereby he attempted 
to undo the effect of the plaintiffs’ settlements by the exercise of 
his power of appointment under the marriage settlement in ways 
which proved to be excessive and ineffective. ‘The plaintiffs 
brought these actions to have the settlements set aside. 

RoxeurGu, J., said that the acts of all concerned had been 
bona fide, and there was no question of undue influence. The 
father, however, had considered that it was for him to decide 
whether or not the plaintiffs should settle their reversionary 
interests. He took the rough and ready view that he knew better 
than they did. That was not the law. It had been laid down in 
Dutton v. Thompson (1883), 23 Ch. D. 278 that a settlement 
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executed in such circumstances could not stand, and the 
settlements in question must be set aside. 
CouNSEL: It. Jennings, K.C., and C. D. Myles ; D. A. Ziegler. 
SOLICITORS : Sidney Pearlman ; Wray, Smith & Co. 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


In ve Lord’s Settlement; Martins Bank, Ltd. v. Lord 
Romer, J. 6th November, 1947 
Settlement—Perpetuity—Trust funds to vest in settlor’s children in 
equal shaves when youngest child attained twenty-one—Proviso 
that childven of child dying before attaining a vested interest 
should on veaching twenty-one take parent’s share“ by substitution” 

Whether true substitution or introduction of new members into 
the original class of takers—Whether rule of perpetuities infringed. 

Adjourned summons. 

In a settlement, dated March, 1930, cl. 2 provided, first, that 
as long as any child or future child of the settlor should be under 
twenty-one, the trustees should in their absolute discretion 
apply the income or part income of the trust funds towards the 
maintenance of all or any such children, and their wives and 
husbands, widows and widowers, the income not so applied being 
accumulated as a capital accretion ; secondly, that as each of the 
children attained twenty-one, or, being a daughcer, married, the 
trustees should, until the youngest child then in existence 
attained that age (or married), pay to such child a rateable 
proportion of the trust income upon protective trusts, having 
regard to the number of children in being, such child then .to 
cease to be an object of the initial discretionary trust, and, 
thirdly, that no child should take a vested share in the trust 
fund until the youngest child for the time being in existence 
attained twenty-one years, or being a daughter, married. 
Clause 3 provided that when such youngest child attained 
twenty-one or married the trust fund and income should be held 
in trust “ for all or any of the said children who . . . shall have 
attained that age . . . or have previously married and if more 
than one in equal shares provided always that if any of the said 
children being male shall die before attaining a vested interest 
leaving a child or children who . . . shall attain twenty-one . . . 
or marry such child or children shall take by substitution and 
if more than one in equal shares the share or interest . . . which 
such deceased child . . . would have taken.’’ The settlor, who 
died in 1934, had only one child, W L, who attained the age of 
twenty-one in July, 1947. In 1936, Eve, J., decided that the 
provisions of cl. 2 constituted a valid trust, but declined to deal 
with cl. 3 until W L should attain twenty-one. The summons was 
restored to obtain a decision as to whether cl. 3 was void as 
creating a perpetuity. 

RKomER, J., said that there was no doubt of the validity of cl. 3 
as far as the beginning of the proviso ; it was argued against the 
proviso that it let in a class of persons who could not be ascertained 
within the limits of the perpetuity rule. The expression “‘ vested 
interest ’’ in the proviso was referable to the interests created by 
the early part of cl. 3, not to those created by cl. 2. If the effect 
of the proviso was to bring into the original class of children an 
additional class of grandchildren so as to form a composite class, 
the gift was bad (Pearks v. Moseley (1880), 5 App. Cas. 714; 
In ve Bence {1891} 3 Ch. 242). The proviso in suit was similar to 
that dealt with in Jn ve Williams [1914] 2 Ch. 61, the only material 
difference being that in the present case the grandchildren were 
expressed to take “‘ by substitution.’’ That phrase had a loose 
and secondary meaning, as in Lanphier v. Buck (1865), 2 Drew. and 
Sm. 484, and did not have a substitutionary effect in the proper 
sense. The decision in In re Williams, supra, governed the matter, 
and cl. 3 must be held void. 

CounsEL: H.S. Barker ; Harman, K.C., and Wilfrid Hunt ; 
Upjohn, K.C., and W. F. Waite ; Ackroyd. 

SoLicitors: Rowntree & Ritson, Oldham ; Hutchison & Cuff, 
for J. Bright Clegg & Son, Rochdale. 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


KING’S BENCH DIVISION 
Brannan v. Peek 
Lord Goddard, C.J., Humphreys and Singleton, JJ. 
23rd October, 1947 
Gaming—Frequenting ‘‘ public places ’’—Betting in public house 

—Invalid information—Street Betting Act, 1906 (6 Edw. 7, c. 43), 

64. 

Case stated by Derby Justices. 

A police constable, on instructions from his superiors, entered a 
public house, saw the appellant taking bets there, and thereupon 
himself made bets with him, writing out a betting slip and 
handing the appellant cash. An information was then preferred 
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against the appellant charging him with frequenting the public 
house in question for the purpose of taking bets, contrary to s. 1 (1) 
of the Street Betting Act, 1906. Having been convicted and 
fined £3, he appealed. By s. 1 (1) of the Act of 1906, a person 
commits an offence by ‘‘ frequenting or loitering in streets or 
public places ... for the purpose of ... betting...” Bys. 1 
(4), ‘“‘‘ public place’ shall include . . . any unenclosed ground 
to which the public for the time being have unrestricted access, 
and . . . every enclosed place . . . to which the public have a 
restricted right of access . . . if at or near every public entrance 
there is conspicuously exhibited by the owners . . . a notice 
prohibiting betting therein.”” No such notice was exhibited near 
any entrance to the public house in question. 

Lorp GopparpD, C.J., said that the information was not properly 
laid, as a public house was not a public place within the meaning 
of the Act of 1906, and that the appeal must be allowed. The 
case raised a point of much greater public importance, however. 
The court observed with concern and strong disapproval that the 
police authority of Derby had thought it right to send a police 
officer into a public house for the purpose of committing an 
offence in that house. It could not be too clearly stated that, 
unless an Act of Parliament provided that for the purpose of 
detecting an offence a police officer might be sent to a place to 
commit an offence there, it was wholly wrong to allow a practice 
of that sort to take place. He (his lordship) was not commenting 
on the conduct of the police constable concerned, for he was 
obviously obeying the order of his superiors. If police authorities 
had reason to believe that offences were being committed in a 
public house, it was right for them to send detectives there to 
keep watch, but it was not right to allow detectives, or police 
constables in plain clothes, themselves to commit offences so 
that they could charge another person with committing the 
offence. He (his lordship) hoped that the day was far distant 
when it would be a practice to send police officers to places to 
detect crime and to tell them to commit an offence themselves 
in order to get evidence against somone else. The present 
instance was the more reprehensible in that the justices had 
found that on the second occasion in question the appellant had 
been reluctant to bet with the police constable. 

HuMPHREYS and SINGLETON, JJ., agreed. 

CounsEL: Percy Lamb ; Geoffrey Howard. 

Soxicitors: G. A. Hathway, for Flint, Bishop & Barnett, 
Derby ; Sharpe, Pritchard & Co., for C. Ashton, Derby. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.j 


OBITUARY 
Sir GEORGE KNOWLES 
Sir George Shaw Knowles, C.B.E., a former Solicitor-General 
of Australia, died on 22nd November, aged sixty-five. He was 
admitted a solicitor and barrister in 1916, became Solicitor- 
General in 1932, and was knighted in 1939. He resigned from 
his post as Solicitor-General in 1946 on his appointment as 
Australian High Commissioner in South Africa. 
Mr. H. G. MUSKETT 
Mr. Herbert George Muskett, at one time one of the most 
prominent advocates in the London Magistrates’ Courts, died on 
26th November, aged eighty-two. At the time of his retirement 
through ill-health many years ago he was senior partner of 
Messrs. Wontners & Sons. 


RULES AND ORDERS 


S.R. & O., 1947, No. 2527 
CROWN PROCEEDINGS 
THE Crown Procreepincs Act, 1947 (COMMENCEMENT) ORDER, 1947 
At the Court at Buckingham Palace, the 13th day of November, 1947 
PRESENT, 
The King’s Most Excellent Majesty in Council 

Whereas by subsection (2) of section fifty-four of the Crown Pro- 
ceedings Act, 1947,* it is provided that that Act shall come into 
operation on such day, not later than the first day of January, nineteen 
hundred and forty-eight, as His Majesty may by Order in Council 
appoint : i 

Now, therefore, His Majesty in pursuance of the said provisions and 
in exercise of all other powers enabling Him in that behalf is pleased, 
by and with the advice of His Privy Council, to order, and it is hereby 
ordered, as follows :— 

1. The Crown Proceedings Act, 1947, shall come into operation on 
the first day of January nineteen hundred and forty-eight. 

2. This Order may be cited as the Crown Proceedings Act, 1947 
(Commencement) Order, 1947. 

E. C. E. Leadbitter. 


© 10 & 11 Geo. 6, c 44. 
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PARLIAMENTARY NEWS 


HOUSE OF LORDS 
Read First Time :— 
CEYLON INDEPENDENCE BILL [H.C.] [26th November. 
EMERGENCY Laws (MISCELLANEOUS Provisions) BiLt [H.C.] 
[26th November. 
HousinG (TEMPORARY ACCOMMODATION) BILL [H.C.] 
[27th November. 
JERSEY AND GUERNSEY (FINANCIAL Provisions) Bill [H.C.] 
[25th November. 
Law REFORM (PERSONAL INJURIES) Birt [H.L.] 
[25th November. 
To abolish the defence of common employment, to amend 
the law relating to the liability in damages for breach of statutory 
duty and to the measure of damages for personal injury or death, 
and for purposes connected therewith. 
NEW ZEALAND (CONSTITUTION) Bit [H.L.] [27th November. 
For the amendment of the Constitution of New Zealand. 
Read Second Time :— 
BuRMA INDEPENDENCE BI Lt [H.C.]} [ 
Water Brit [H.L.] [ 
Read Third Time :— 
MANDATED AND TRUST TERRITORIES Bitt [H.L.} 
[27th November. 
MEDICAL PRACTITIONERS AND PHARMACISTS BiLL [H.L.] 
[27th November. 


5th November. 
7 


? 
27th November. 


In Committee :— 
EDUCATION (SCOTLAND) BIL [H.L.] [27t 


HOUSE OF COMMONS 
Read Second Time :— 
CRIMINAL JUSTICE BILL [H.C.] 
FINANCE Biv [H.C.]} 25th November. 
NATIONAL ASSISTANCE BILL [H.C.] [24th November. 
PENSIONS (GOVERNORS OF Dominions &c.) BILL [H.C.] 
{26th November. 


QUESTIONS TO MINISTERS 


DEATH DvuTIES 
Mr. PALMER asked the Chancellor of the Exchequer if he will 
put in hand the consolidation of the statutes relating to death 
duties which date from 1796-1947. ; 
Sir S. Cripps: Though I fully appreciate the desirability of 
such consolidation it is not possible to undertake it in the 
immediate future. [25th November. 


= 
~ 


November. 


28th November. 


CourT OF CRIMINAL APPEAL (SHORTHAND WRITERS) 

Mr. Hector HuGues asked the Attorney-General if he is 
aware that there is a dearth of stenographers in the Court of 
Criminal Appeal so that transcripts of proceedings are much 
delayed; that prospective appellants in some cases have to 
serve three or four months additional imprisonment while awaiting 
the hearing of their appeals, which inflicts injustice, particularly 
on those whose convictions are quashed; and if he will take 
steps to remedy these injustices. 

The SoLiciroR-GENERAL: Owing to the great increase in the 
number of appeals heard by the Court of Criminal Appeal and 
the shortage of qualified shorthand writers, the time taken to 
prepare transcripts of shorthand notes is greater than before the 
war, and in the average case is now just under two months. 
It is only in very exceptional cases that it is as much as four 
months. Advantage will be taken of any increase in the available 
supply of shorthand writers of the requisite standard. There is 
no other means of reducing the period in question except that, 
by agreement between counsel wherever possible, in order to 
avoid delay, irrelevant parts of the shorthand note are not 
transcribed. When an appeal is dismissed, the time spent by the 
appellant in prison before the hearing may be taken into account 
by the court. [26th November. 


CoMPANiES ACT (OPERATION OF ACCOUNTS PROVISIONS) 

Major Bruce asked the President of the Board of Trade whether 
he is aware of the importance of all companies complying as soon 
as possible with provisions of the new Companies Act relating 
to accounts ; and whether he will make an order to bring those 
provisions into force as soon as practicable. 

Mr. H. Wirson: Yes. I regard it as of great importance that 
all companies should comply with these important provisons as 
soon as possible, but I recognise that it would not be practicable 
to bring them into force without reasonable notice. I therefore 
take this opportunity of announcing that the requirements 
will be brought into full operation on Ist July, 1948. 

[27th November. 
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NATURALISATION 

In answer to a question by Sir THoMAs Moore, the Home 
SECRETARY said that 15,022 certificates of naturalisation were 
granted in the ten months ended 31st October, 1947, and 1,786 
were granted in the same period in 1938. Approximately 
19,300 cases, most of them in the Metropolitan area, still remained 
to be examined. [27th November. 

EstaTE Duty OFFICE (DELAY) 

In a written answer to Sir E. GRAHAM-LITTLE, the CHANCELLOR 
OF THE EXCHEQUER Stated that the delay by the Estate Duty 
Office in dealing with accounts and communications in connection 
with deceased’s estates arose through the dislocation of work 
caused by the transfer of the Estate Duty Office from Llandudno 
to Harrow. The position had now much improved and the work 
on examination of accounts was progressing satisfactorily. 

[27th November. 


NOTES AND NEWS 


Honours and Appointments 
Mr. G. Russe Lt Vick, K.C., has been appointed a Commissioner 
of Assize on the Western Circuit. 
Lorp MERRIMAN has been elected Reader of the Inner Temple 
for the Lent Vacation, and Mr. E. M. Konstam, K.C., has been 
elected Treasurer of the Inn for 1948. 


Mrs. R. Taytor, Assistant Solicitor to Solihull Council, has 
been appointed Deputy Town Clerk of Scunthorpe. She was 
admitted in 1937. 

Mr. A. G. Dawrtry, Senior Assistant Solicitor to Sheffield 
Corporation, has been appointed Deputy Town Clerk of Bolton. 
He was admitted in 1938. 


Notes 
The results of the Intermediate Examination held on 6th and 
7th November have been announced by the Council of The Law 
Society. Seventeen candidates passed both portions;  sixty- 
seven out of ninety-eight candidates passed the legal portion ; 
and twenty-one out of forty-two candidates passed the trust 
accounts and book-keeping portion. 


At a meeting of the Law Students’ Debating Society, held at 
The Law Society’s Court Room, on Tuesday, 18th November, 
1947 (Chairman, Mr. J. E. Terry), the motion “ That this house 
welcomes any Government action to exclude American films 
from this country ”’ was carried by one vote, there being fourteen 
members and six visitors present. 


The Union Society of London, which meets in the Barristers’ 
Refreshment Room, Lincoln’s Inn, at 8.15 p.m., announces the 
following subjects for debate in December: Wednesday, 
10th December, ‘‘ That this House regards the middle class as 
the backbone of the country.’’ Wednesday, 17th December, 
Ladies’ Night Debate, ‘“‘ That woman’s slavéry to fashion is 
anti-social.’”’ Ladies will be welcome visitors at this debate. 

The President of the Incorporated Law Society of Ireland, 
Mr. Henry St. John Blake, said at the half-yearly meeting of the 
Society in Dublin that the Council of the Society had asked the 
Eire Minister of Justice to include in the Solicitors’ Bill a section 
providing for a fund to compensate clients for losses resulting 
from defalcations by solicitors. The number of cases of such 
defalcations which had come before the Society since 1922, he 
said, averaged less than one-fifth of one per cent. of the number of 
solicitors in practice, and it was to deal with the hardship which 
arose from such cases that the Council proposed the establishment 
of a compensation fund. 

The Law Students’ Debating Society announce the following 
debates to be held at The Law Society’s Court Room, 60, Carey 
Street, Chancery Lane, W.C.2, during December: Tuesday, 
9th December, 1947, at 7.30 p.m. (Chairman: Mr. P. H. North- 
Lewis) Motion of which notice has been given under r. 44: 
‘That r. 33 be amended by substituting ‘6.30 o’clock’ for 
‘7.30 o’clock,’ ‘9 o’clock’ for ‘10 o’clock’ and ‘7 o’clock’ for 
*8 o’clock’.” ‘“‘That in the opinion of this House it is both 
practicable and necessary to legislate against Fascism.’’ 4 /firma- 
tive: Mr. D. N. Pritt, K.C., M.P. Negative: Mr. H. J. Baxter, 
O.B.E. Tuesday, 16th December, 1947, at 7.30 p.m. (Chairman : 
Mr. J. M. Shaw, M.C.) “‘ That this House believes in Santa Claus.” 
THE SOLICITORS’ LAW STATIONERY SOCIETY, LTD. 

In response to the recent offer to existing shareholders of 
16,098 shares at {£2 each, applications for 48,612 shares have 
been received. Allotment Letters will be posted on 9th December. 











CROWN PROCEEDINGS ACT, 1947 


In consequence of the Order in Council bringing the Crown 
Proceedings Act, 1947, into operation on the Ist January, 1948, 
(ante p. 654), the Lord Chancellor announces that Rules of the 
Supreme Court and County Court Rules have been made for the 
purpose of the Act. The Rules will be on sale at His Majesty’s 
Stationery Office, York House, Kingsway, W.C.2, on and 
after the 5th December. 
















COUNTY COURT JUDGES 
The Lord Chancellor has made the following order, dated 
27th November, 1947 :— 

1. His Honour Judge Wethered shall cease to be the judge 
for the district of the Gloucester County Court and His Honour 
Judge Donald Hurst shall be the judge for the said district 
in addition to the districts for which he is now the judge. 

2. His Honour Judge Donald Hurst shall cease to be the 
judge for the districts of Aylesbury and High Wycombe 
County Courts. 

3. His Honour Judge Dale shall be the judge for the district 
of Aylesbury County Court in addition to the district for which 
he is now the judge. 

4. His Honour Judge Daynes shall be the judge for the 
district of the High Wycombe County Court in addition 
to the districts for which he is now the judge. 

This Order shall come into operation on the 1st day of 
January, 1948. 
Wills and Bequests 

Mr. H. Hanson, solicitor, of Skegness, left £48,421, with net 
personalty £47,803. 

Mr. T. Hynes, Barrister-at-Law, of Anerley, left £12,431. 

Mr. M. A. Jones, solicitor, of Limpsfield Common, Surrey, and 
Basinghall Street, E.C.2, left £42,247. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 

No. 2501. Birth Certificate (Shortened Form) Regulations, 
November 17. 

No. 2503. Companies Act (Commencement) Order. November 
22 

No. 2527. Crown Proceedings Act, 1947 (Commencement) 
Order. November 13. 

No. 2511. Exchange Control (Authorised Dealers) (No. 2) 
Order. November 24. 

No. 2495. Matrimonial Causes (Amendment) (No. 2) Rules. 
November 18. 

No. 2499. Town and Country Planning (Authorisation of 
Delegation) Regulations. November 21. 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1947 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 





EMERGENCY APPEAL Mr. Justice 
Date Rota Court I VAISEY 
Mon., Dec. 8 Mr. Jones Mr. Blaker Mr. Andrews 
Pees, > ac 9 Reader Andrews Jones 
Wed., ,, 10 Hay Jones Reader 
oars. » 1 Farr Reader Hay 
Fri., memes | Blaker Hay Farr 


Andrews Farr Blaker 









Group A Group B 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WyYNN PaRRY ROMER JENKINS 
Date Non-Witness Witness Non-Witness Witness 
Mon., Dec. 8 Mr. Farr Mr. Hay Mr. Reader Mr. Jones 
a0es., 9 Blaker Farr Hay Reader 
Wed., , 10 Andrews Blaker Farr Hay 
anes, 18 Jones Andrews Blaker Farr 
Fri., a AZ Reader Jones Andrews Blaker 


Sat., Pee | Hay Reader Jones Andrews 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


Middle 
















| t Approxi- 
Div. Price Flat _—_| mate Yield 
Months | Dec. 1 | Interest with 
1947 | Yield redemption 
an ee pice 
British Government Securities fs. @. if ee 
Consols 4% 1957 or after .. o FA; 110 312 91213 4 
Consols 24% bs .. JAJO; 84xd|) 219 6 _ 
War Loan 3%, 1955-59 a -- £01103 [218 3);211 @ 
War Loan 34% 1952 or after es JD) 1034 | 3 710/215 11 
Funding 4% Loan 1960-90 .. .. MN! 113 |31010| 214 4 
Funding 3% Loan 1959-69 .. AO/ 101$|219 1] 2 16 10 
Funding 23% Loan 1952-57 ts JD) 101 | 214 5|210 3 
Funding 24% Loan 1956-61 -- AO; 983/210 9/212 9 
Victory 4% Loan Av. life18 years... MS) 115 |3 9 7|}218 4 
Conversion 34% Loan 1961 or after AL) 106 |3 6 O/ 2 18 10 
National Defence Loan 3% 1954-58 JJ) 1033 |} 218 0|/2 6 2 
National War Bonds 24% 1952-54... MS) 1013|2 9 4|2 4 8 
Savings Bonds 3% 1955-65 -- FA} 102 |21810|)213 8 
Savings Bonds 3% 1960-70 -- MS 101 1219 5}/238 2 
Treasury 3%, 1966 or after -- JAJO} 100 |3 0 0/13 0 0 
Treasury 24%, 1975 or after -- AO) 84 |219 6 _ 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after JJ| 994xd) 3 0 4 _ 
Guaranteed 23% Stock (Irish Land 
Act, 1903) .. < JJ) 954xd) 2:17 7 _ 
Redemption 3% 1986-96 .. AO} 1014 {219 1/218 8 
Sudan 44% 1939-73 Av. life 16 years FA} 1093 | 4 2 2/314 1 
Sudan 4% 1974 Red. in part after 
1950 MN| 1073 | 3 14 5 — 
Tanganyika 4%, Guaranteed 1951-71 FA} 1034 | 317 41/215 4 
Lon. Elec. T.F. Corp. 24% 1950-55 FA} 96$/]21110|3 2 1 


Colonial Securities 








* Australia (Commonw’h) 4% 1955-70 JJ} 106xd/ 3 
Australia (Commonw’ h) 34% 1964-74 JJ) 105xd) 3 
* Australia (Commonw’h) _— 1955-58 AO} 1014 | 2 
tNigeria 4% 1963... AO} 114 3 
*Queensland 34% 1950-70 . = JJ — 3 
Southern Rhodesia 34% 1961-66 .. JJ) 1094 | 3 
Trinidad 3% 1965-70 Mi -- AO} 1014] 2 
Corporation Stocks 
*Birmingham 3% 1947 orafter .. JJ} 99xd} 3 
*Leeds 33% 1958-62 “ JJ) 104 | 3 
*Liverpool 3% 1954-64 a MN} 101 2 
Liverpool 34% Red’mable by agree- 

ment with holders or by purchase JAJO) ma 3 
London County 3% Con. Stock after 

1920 at option of Corporation .. MSJ 1p 100 3 
*London County 34% 1954-59 1054 | 3 
*Manchester 3% 1941 or after a F Al 984 | 3 
*Manchester 3% 1958-63 AO! 101 2 
Met. Water Board ‘*A” 1963- 2003 AO; 973 | 3 
* Do. do. 3% ' ““B”’ 1934-2003 MS| 994 | 3 
* Do. do. 3% “ E” 1953-73. JJ} 1014 | 2 
Middlesex C.C. 3%, 1961-66 / MS} 101 2 
*Newcastle 3% Consolidated 1957 . MS! 101 | 2 
Nottingham 3% Irredeemable .. MN 98 3 
Sheffield Corporation 34% 1968 .. i) 1074 | 3 





Railway Debenture and 
Preference Stocks 
| 121 


Gt. Western Rly. 4% Debenture JJ | 3 
Gt. Western Rly. 44% Debenture . . JJ} 1233 | 3 
Gt. Western Rly. 5% Debenture .. JJ| 1334 | 3 
Gt. Western Rly. 5% Rent Charge. . FA; 1314 | 3 
Gt. Western Rly. 3%, Cons. G’rteed. MA! 1284 | 3 
Gt. Western Rly. 5% Preference .. MA 117} 4 
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* Not available to Trustees over par. 
+ Not available to Trustees over 115. 


¢ In the case of Stocks at a premium, the yield with redemption bas been calculated at 


the earliest date ; in the case of other Stocks, as at the latest date. 
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